
PLEASE TAKE NOTICE that the Mercer
CountyCommissioners adopted the follow-
ing amendment to the MercerCountyZoning
Ordinance on July 15th, 2026, to create a
Data Center Ordinance:
Chapter 4, Special Provisions, Section IX.
Data Center
The following adopted amendment is avail-
able for inspection andcopying in theofficeof
the CountyRecorder,Monday-Friday, 8am-
4pm or online at www.mercercountynd.com.
Carmen Reed
MercerCountyAuditor
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A. Definitions
Data Center. Abuilding, groupof buildings,
or campus of facilities, or a dedicated por-
tion thereof, used primarily for the housing,
operation, and maintenance of computer
systems, servers, and associated equipment
for the storage, processing, or transmission
of digital data. A Data Center shall include
all supportingand associated infrastructure
necessary for its operation, located onsite,
includingbut not limited to:
• Coolingsystems,includingairhandlingand
water-based systems
• Water storage, treatment, and distribution
facilities
• Backup power generation systems
• Non-utilityelectrical infrastructure,including
substations,transmissionlines,and intercon-
nection facilities. Utility-relatedinfrastructure
shall be permittedseparately.
• Energystorage systems
• Any other equipment or structures neces-
sary to support continuousoperations
For the purposes of this ordinance,all com-
ponents and phases of a data center devel-
opment on the subject data center parcel,
including associated onsite infrastructure
regardless of ownership, shall be consid-
ered part of a singleproject and subject to
unifiedreview and permitting. This definition
includes,butis notlimited to, hyperscaledata
centers and digitalasset mining operations.
Data Center, Small. Adata center as defined
herein with a total electrical demand of 10

MW up to 50 MW.
Data Center,Large. A data centeras defined
herein with a total electricaldemand in ex-
cess of 50 MW.
B. Purpose
The purpose of this Section is to establish
standards and regulations for the devel-
opment and operation of Data Centers in
accordance with the purposes stated in
Section[referencegeneral zoningordinance
purpose provision].
C. Applicability
Data Centersrequirea conditionaluse permit
in the IndustrialDistrict.
D. Submittal Requirements
The following submittal requirements must
be provided as part of the conditional use
permit application. The conditional use
permit applicationis not deemed complete
until the following submittal requirements
are satisfied.
1. Site information,including:
a. Nameand address of the owner,applicant,
planner,architect, engineer, and landscape
architect.
b. Date, scale and northarrow.
c. Total acreage of the site.
d. Title by which the property or project is
to be referred.
e. Documentation verifying ownership and
site control.
2. A copy of a survey prepared by a reg-
istered land surveyor, including a legal
descriptionof the property.
3. Current and proposed zoning classifica-
tions for the property.
4. Zoning classificationsof adjacent parcels.
5.List of propertyowners within amile of the
subject property.
6.Locationof allwater wellswithin a mile of
the subject property boundaryas document-
ed by the State of North Dakota.
7. Details of existing adjacentdevelopments,
includingbuildings,driveways,fences,walls,
parkingareas, etc.
8. Details of anticipateddesign life.
9. Outline of constructionstaging area.
10. Location of onsite hard surfaces, gravel
surfaces, and any otherwise improved
surfaces.
11. Estimated daily trips during construction
and operation, including heavy trucks and
passenger vehicles.
12. Existingand proposed access points.
13. General construction phasing plan.
14. Locationand dimensions of all existing
and proposed buildings and structures.

15. Location and layout of onsite power
generationsystems.
16. Locationof existing and proposed onsite
utility lines and major infrastructure (water
lines, electrical lines, oil and gas pipelines,
etc.)

17. Location of any proposed contiguous
fire break.
18. Apreliminarypermanent erosion control
plan, if development disturbs an area of
one acre or more. Note that temporary
erosion control information associated with
construction activity is associated with the
DevelopmentPermit.
19. Preliminary stormwater management
components (such as retention areas,
channels, etc.)
20. Preliminary wastewater discharge out-
lets, reservoirs and treatment facilities.
21. Existingabove groundand below ground
tanks.
22. Identification of floodplains, floodways,
wetlands,and existingvegetation.
23. Proposed preliminaryspacing and layout
of yardsand open areas between structures.
24. Preliminarylocation and measurements
of all fences and walls.
25. Preliminary landscape plan including
landscaping buffersand/or visualscreening.
26. Preliminary identification and details of
access details, including:
a. Width of proposed access drives and
drive aisles.
b. Identification and location of the following
elements:
i. Curblines.
ii. Propertylines.
iii. Sidewalks.
iv. Existing driveways,if applicable.
v. Parking regulationsand signage.
vi. Utility poles.
vii. Light standards.
viii. Fire hydrants.
27. Preliminaryoff-streetparking and loading
facilities, including the number of spaces,
as well as the dimensions of spaces, drive
aisles, and loadingzones.
28. Preliminary location, area, and height
of all proposed buildings and freestanding
signs, with complete elevations of the
proposed structures or additions, including:
a. Proposed materials and colors for all
buildingelements.
b. Cross-sectional views showing the rela-
tionship between roof-mountedmechanical
equipment and the top of the screen wall.
c.Locationsof utility metersand ground-sup-



ported transformers, along with proposed
screeningmethodsif visible to the public.
d. Location, area, and dimensions of all
wall-mounted signs.
29. Preliminarywastedisposalfacilities, such
as trash bins andcompactors,includingpro-
visions for screeningthem from publicview.
30. Preliminaryengineering,drainage,and
gradingplans.
31. Preliminarydescription ofelectricalpow-
er supply forthe DataCenterdemonstrating
that sufficient capacity will be available to
meet anticipatedneeds for electricalpower.
Include preliminary electrical power maxi-
mum demand.
32. Preliminary descriptionof wastewaterthe
facility will create and approachto managing
discharges (if applicable).
33. Preliminarywateruse plan that includes:
a. Averageand peakdaily water demand;
b. Identificationof all water sources;
c Descriptionof coolingtechnology;
d. Waterconservation, reuse, or efficiency
measures.
e.Any otherwater use-related informationre-
quested by theState ofNorthDakota to allow
for State agency reviewand comments.
34.Applicantto develop,in coordinationwith
the ZoningAdministrator, a list of agencies
necessary for project compliance with all
applicableStateand Federallaws, statutes,
rules, and regulatory standards,and an an-
ticipated schedule for necessaryapprovals.
35. Disclosure of any anticipated future
phasing, including expansion of the data
center campus. This includes, but is not
limited to, additionalbuildings, phased de-
velopment, increasesin electricaldemand,
changes in coolingtechnology,or changes
in water source.
36. Study/Analysis Requirements:All Data
Center Types
a. Noise Study. Refer to Noise Mitigation
Requirementssection in Chapter 4.
b. Preliminarysoil analysisfor design of an
appropriate foundation.
c. Visual impact analysis including visu-
alizations of the proposal from adjacent
public right of way, residences,or places of
congregation.
d. Traffic impactstudy if daily trips exceed
500 or peak hour trips exceed 100. Refer
to Traffic ImpactStudy section in Chapter 4,
Industrial Use Standards.
37. Study/AnalysisRequirements:Large
Data Centers
a. Environmental review. Refer to Environ-

ment Reviewsection inChapter4,Industrial
Use Standards.
b. Preliminaryestimates of employment
and tax revenues associated with the Data
Center.
c.ArcheologicalResourceSurvey andCon-
sultation. Theapplicantshallconsultwith the
StateHistoricPreservationOffice (SHPO) at
the State HistoricalSociety of NorthDakota
at the beginningof the planningprocess for
the Data center.
i. If SHPO staff determinethat an archaeo-
logical survey is recommendedfor anypart

of the proposed project,the applicant shall
contract with a qualified archaeologist to
complete such surveys, and shall submit
the results to the Zoning Administrator and
the SHPO no less than 60 days prior to the
start of construction. The SHPO will make
recommendationsfor the treatment of any
significant archaeological sites which are
identified. Any issues in the implementation
of theserecommendationswill be resolved
by Mercer CountyBoard of Commissioners
inconsultationwith the SHPO.All information
submitted under this provision is subject to
NDCC Section55-02-07.1.
ii. Ifanyarchaeologicalsitesor hu-
man remainsare foundduringconstruction,
the applicantshall followstandardoperating
proceduresas establishedby the SHPO and
in accordancewith NDCC Section23-06-27
and associatedNorthDakotaAdministrative
Code 40-02-03.
38. Biological ResourcesSurvey. The ap-
plicant, in consultationwith the US Fish &
Wildlife Service-Ecological Services Office
(USFWS)and the NorthDakotaDepartment
of Game and Fish (NDGF)shall,for theproj-
ect site, conduct apreconstructioninventory
of existingwildlifemanagementareas, sci-
entific and natural areas, recreation areas,
nativeprairiesandforests,wetlands,andany
otherbiologicallysensitiveareasandwildlife
resources,particularlybirdsand bats,within
the siteandassess thepresenceofstate-or
federally-listedor threatenedspecies, and
other protectedspecies, suchas migratory
birds.The resultsof the surveyshallbe sub-
mitted to the ZoningAdministrator,USFWS
and NDGF,noless than 60 days prior to the
startof construction.
E. Hearing andNotification
1. NotificationProvided. The applicantshall
be responsibleformailing outcertified notice
letters to property owners within 5 miles
of the proposed data center property.The

applicantwill be responsible for the cost of
the certifiednotice lettermailing. TheCounty
will provide a copy of the property owner
notice letterto be sent out by certifiedmail.
At least 30daysprior to thescheduledpublic
hearing the applicant shall submit to the
Countyproofof the certified letter mailing,a
list of propertyowners within 5 miles, anda
signedstatementwith anotary seal certifying
all propertyowners within five miles of the
requesthavebeennoticed.
2. Other ConditionalUse Procedure Re-
quirements. Other than the notification
requirement providedinSectionE.1.above,
the datacenter conditionaluse permit appli-
cation shallfollowtheprocedureandhearing
requirements provided in this Ordinance
and in compliance with the North Dakota
CenturyCode.
F. Use Standards
1. DataCenter BuildingSetbacks. Required
½ mile (2,640’)setback from the applicable
noisesource to the closestsensitive receptor
building exterior wall. Sensitive receptors
includesingle-familyand multi-familydwell-
ings, schools,churches, synagogues, and
other similar religious institution or struc-
tures, and public parks. A greatersetback
isrequiredif neededto achievecompliance
with the noise mitigation requirements
establishedin this ordinance. Any setback
required may be waived by the affected
landowner(s) inawrittenagreementbetween
the landowner(s)and the project applicant/
developer. The County shall be provideda
copy of the agreement.
2. Theapplicantshallcomplywithapplicable
State of North Dakota setbacks from all
wellheadsand waters of the state.
3.Access Condition.All-weatheraccess will
be maintainedby the owner/operatorunless
the access is dedicated and accepted by
the local permitting jurisdiction. The data
center shall have access to a paved road
of sufficient capacity to accommodate the
trafficthedatacenterwillgenerate,with con-
tinuous pavedconnectiontoa pavedcounty
or state road. Payment for improvements
shallbe addressed in a Road Improvement
Agreement between the County and the
projectowner.
4. StructureCodes. All data processingand
storage is contained within a permanent
structure or structures constructedin com-
pliance with the InternationalBuildingCode
and the InternationalFire Code.
5. Aesthetics. All equipmentand structures



associatedwith the projectwill havenonre-
flective finishesand be ofa colorthat blends
into the surroundinglandscape, except for
anysolarpanels.
6. Lighting. Lighting must be fully shield-
ed, unless otherwise required by law. To
qualify as a "fully shielded" fixture, a light
fixture musthave the top and sidesmade of
completely opaque material such that light
onlyescapes from the bottomof the fixture.
Fixtures with translucentor transparent
sides, or sides with perforationsor slits, do
not qualify as fully shielded. Any glass or
diffuser on the bottom of thefixture must be
flush withthefixture (nodrop lenses).Merely
placinga light fixtureunder aneave,canopy,
patio cover, or other similar cover does not
qualify as fully shielded.
7. VegetativeCover. Applicantshallconsult
withMercerCountySoil ConservationDistrict

on seedmixture and shall re-seed areas of
disturbed topsoil. Applicant shall maintain
grass cover and control noxious weeds for
the life of the project.
8. Radio Frequency Interference/Electro-
magnetic Interference(RFI/EMI).
a.All newfacilitieswith potentialtogenerate
RFI/EMIshallbe designed,constructed,and
operatedto minimize interferencewithexist-
ing communicationsinfrastructure,including
but not limited to public safety communica-
tion systems, aviation communication,and
military operations.
b. Applicants must submit an RFI/EMI im-
pact assessment as part of the permitting
process, includinga mappingof all existing
facilitiesand infrastructure, includingaviation
communication and navigation systems,
within a 1.5-mile radiusof theproposedsite.
c. FacilitiesgeneratingRFI/EMImust incor-
porate shielding, grounding,or filtering, or
other measures as necessary to minimize
interference with existing communication
networks,includingaviation communication
and navigationsystems. If a facilityis found
to cause harmfulRFI/EMIpost-installation,
the operator must take corrective action
within 60 days of notification, including but
not limited to adjustingfrequencies, imple-
menting additionalshielding, or relocating
equipment.
9. Chemical,Batteryand E-WasteStorage
and Disposal.
a. Data centersusing or storinghazardous
chemicals, including fuel, coolants, refriger-
ants, and fire suppressionagents,muststore
chemicals in compliance with Occupational

Safety and Health Administration(OSHA)
guidelines.
10. Backup batteries (e.g., lithium-ion,
lead-acid) must be stored in safe, properly
ventilated areas.
11.All batteriesused on the premises must
be regularly inspected for damage and
replaced or recycled per Environmental
ProtectionAgency (EPA) standards.
12. Disposal of batteriesmustbe compliant
withthe ResourceConservationand Recov-
ery Act (RCRA) guidelinesand other state
and federal regulations.
13. E-waste must be disposed of through
electronic recycling facilities listed by the
State of NorthDakota.
14. WaterDischarge. Dischargemustcom-
ply with State of NorthDakotarequirements.
15. Liquid Containment and Spill Control
Standards.
a. ASpill Prevention,Control, and Counter-
measure (SPCC)planmust beimplemented
to prevent environmentalcontaminationin
the event of accidentalspills or leaks.
16. Secondary containment systemsmust
be installed to prevent leaks or spills from
contaminatingthe environment.
17.Liquidcontainment and spillcontrolsshall
followState and Federalstatutes.
18. Air Emissions. To ensurealignmentwith
modernemissionsstandards,all data center
permanentemergencystandby generators
must complywith applicable Stateand Fed-
eral emission standards.
19. EmergencyManagement. Refer to
Emergency Management section in Chap-
ter 4.
20. Construction and Maintenance. Refer
to Constructionand MaintenanceStandards
in Chapter4.
21. Demonstrationof ElectricalServiceand
Cost Responsibility.The applicant shall
demonstratecompliancewith oneof the fol-
lowing means of providingelectricalservice
to the data center site:
a. Option1: On-Site Generation.
b. Option 2: Utility-SuppliedServiceUnder
Applicable Rates. The data center will take
electrical service from the serving utility
under tariffs, rate schedules or a large-load
program applicable to its class of service
and consistent with the rules, protocols,
and market mechanismsof the regional
transmission organization(RTO) in whose
footprintthe serving utility operates,and the
ratesandchargespayableby thedatacenter
are structured to recoverthe costs of the ca-

pacity and electrical infrastructurenecessary
to serve the full plannedbuildoutof the site.
i. Option 2 shall be satisfiedby submission
of a written certification from an authorized
officer of the serving utility, addressed to
the County, confirming that (1) a binding
agreement is in place dedicatingelectrical
capacity to the data center appropriate for
its full planned buildout and (2) the data
centerwill be billedfor thatserviceunderthe
utility's applicable tariffs, rate schedules, or
large-load program,which are structured to
recover from the data center the costsof the
capacitycommitted to it andof theelectrical
infrastructurenecessary to serve the site,
in each case subject to the utility's tariffs,
applicableRTOprotocols,regulatory orders,
and principles generallygoverning rate re-
covery and cost allocation.The certification
shall be conclusiveevidenceof compliance
with Option2. For purposesof this section,
"fullplannedbuildout" means the maximum
electricaldemand (in megawatts),subject to
the load rampingscheduleapplicable to the
electricalserviceand build out.
22. ConfidentialTreatment. Any certification
or supportingmaterialssubmitted underthis

sectionthat are designatedby the applicant
or the servingutility as containingconfiden-
tial, proprietary, orcommerciallysensitivein-
formation shallbe handledby the Countyas
confidential to the maximumextentpermitted
byapplicable law,and theapplicantor utility
shallbe given notice and an opportunityto
object prior to anypublic disclosure.
23. NoCountyRate-SettingAuthority. Noth-
ing in this section authorizes the County
to review, approve, modify, or otherwise
regulate the serving utility's rates, tariffs,
cost-of-service methodologies, or cost-al-
location arrangements,all of which remain
subject to the exclusive jurisdictionof the
RTO, and the serving utility's governing
board, as applicable.
24. Water and EnergyEfficiency.The appli-
cant shall incorporate water conservation
and energy-efficient measures including,
but not limited to, advanced cooling tech-
nologies, renewableenergy integration, and
sustainable design practices to minimize
environmentalimpact.
25. Emergency Backup Systems. The ap-
plicant shall ensure that all backup power
systems comply with safety regulations and
do not pose environmentalrisks.Fuel stor-
age and emissionsfrombackup generators
must comply with local, state, and federal



environmental standards.
G. Project-relatedDamages
1. The permittee isresponsiblefor damage
caused by the facilityor its components.
2. The permitteemust repair, restore, or
compensate for verified off-site damage
within 120 daysof the date the damage is
verifiedby the County.
3. The permittee must maintain insurance
sufficientto coverdamageclaims.
4. The County shallbe indemnifiedfrom
damage claims tied to the project.
H. End of Use
1. Thedata center shallbe decom-
missioned in the event it is not in use for 12
consecutive months unless the permittee,
owner,or operatorof the datacentersubmits
an action planto bring the data center back
intooperation.The action planmustdemon-
strate the actionsand timeline under which
the data center will be broughtback online
within12 monthsof the date the action plan
wassubmitted.If no actionplan is submitted
the data center is deemed abandoned,the
applicant, owner, or operator shall imple-
ment, at its expense, a plan for end of use
or site restoration.The County may allowa
longer period of non-use or temporarysus-
pension beforesiterestorationor alternative
use if the permittee,owner, or operatorof
the data center demonstratesa reasonable
plan for future reuse, reactivation,or rede-

velopment of the site.Any change in use is
subjectto an amendmentto the conditional
usepermit.
2. Structures and foundationsshall be dis-
posed in compliancewith state law.
3. The applicant shallprovide a decommis-
sioning plan which shall includeprovisions
for removal of all structures and founda-
tions and restorationof soil and vegetative
resources in coordinationwith the Natural
ResourceConservationService.
4. Providebond or other financialassurance
as requiredby the Mercer CountyBoard of
Commissioners.
I. Complianceand Enforcement
Failure to adhere to these regulationswill
result in penalties,which may includefines,
or performingcorrectivemeasures. Failure
to perform corrective measures will result
in suspensionof operationsby the County.J. Project Reporting
After operationof the data center has be-
gun, the data center owner/operatorshall
provide a report on an annual basis to the
Planning and Zoning Commission,noting
the following:
1. Update on the status of the phasing
plan (if part of the conditionaluse permit),
includingan updateon timinguntil the next
phase of construction. Any changesto the
phasing plan requiresan amendmentto the
conditionaluse permit.

2.Any plans forexpansionof the data center
footprint, includingthesubjectproperty, spe-
cific site, orstructures.Anamendmentto the
conditionalusepermitmust be approvedfor
any such expansionoutsideof the phasing
plan exceeding 5% percent of the gross
floor area of anyapproved structure or any
increase in the number of structures. Any
expansionof theapprovedprojectboundary
requires an amendment to the conditional
usepermit.
3. Reported electrical power use over the
pastyearand ifanychangesare anticipated
over the following year. An amendmentto
the conditional use permit is required for
changes in the data center that result in
requirementsabove theapprovedmaximum
demand.
4. Confirmation of no changes to the cool-
ing technology. Any changes to the cooling
technology that increases maximum water
demand or maximum electricalpower
demandrequires an amendment to the
conditionaluse permit.
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