
PLEASETAKENOTICEthat the MercerCounty
Commissionersadopted the following amend-
ment to the Mercer CountyZoning Ordinance on
July 15th, 2026, to update the Wind Ordinance:
Chapter 4, Special Provisions,SectionXI. Wind
Energy
Thefollowingadoptedamendmentis availablefor
inspectionand copyingin theofficeof theCounty
Recorder,Monday-Friday,8am-4pmoronlineat
www.mercercountynd.com.
Carmen Reed
MercerCountyAuditor
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A. Definitions
The following words, terms and phrases,when
used in this Article and Section, shall have the
meaning provided herein, except where the
contextclearly indicatesotherwise:
1.Abandonment(WindEnergy).AWindTurbine
or Wind Energy Facility thathas not been oper-
ational for a continuousperiod of one hundred
eighty (180) days.
2.AccessoryWind EnergySystem.Awind energy
systemthat is locatedonthesame lot or parcelas
theprincipaluse itservesandis intendedprimar-
ily to generateelectricity foron-siteconsumption.
3. Collector (Collection Line/System).Under-
ground electrical lines thatgather electricitygen-
erated by individual wind turbinesandtransportit
to a substationor interconnectionpoint.
4. Hub Height. The distance measured from
ground levelat the base of a wind turbine to the
center of the rotor hub.
5. Meteorological (MET) Tower. A structure
equippedwithinstruments usedtomeasurewind
speed,winddirection,andotheratmosphericdata
to evaluatewind resources at a site.
6. Nacelle. The enclosed structureat the top of
a wind turbine tower that houses the generator,
gearbox,and other mechanicalequipment.
7. Nameplate Capacity. The maximum rated
electrical generating outputof a wind turbine
or wind energy facility, as designated by the
manufacturer.
8.Non-ParticipatingProperty /Non-Participant.A
property ownerwhohas notenteredintoa lease,
easement,orotheragreementfor theplacement
of wind turbines or associated facilitieson their
property.
9. Participating Property / Participant.Aproperty
ownerwho hasentered intoa lease,easement,or
other agreementwiththe permitteefor theplace-
ment of wind turbinesor associated facilities.
10.PowerPurchaseAgreement(PPA).Acontract
between a power producer and a purchaser

for the sale of electricity generated by a wind
energy facility.
11. Rotor Diameter. The diameter of the circular
area swept by the rotating blades of a wind
turbine.
12. Shadow Flicker. The alternating light and
shadow effect caused by the rotation of wind
turbine blades passing between the sun and a
receptor.
13. Wind Turbine. A device that converts the
kinetic energy of wind into electrical energy,
consisting of a tower, nacelle, rotor, and blades.
14. Wind Turbine Height. The vertical distance
measured from ground level at the base of the
turbine to the highest point reached by the tip
of a blade.
B. Wind Energy Facility and Wind Turbines
1. The purpose of these regulations is to provide
a regulatoryframeworkforthe siting, construction
and operationof wind energy facilities and wind
turbines in the county, subject to reasonable
restrictions, that will preserve the safety and
well-being of the residents of the county, while
allowing equitableand orderly development of
wind energy facilitiesor wind turbines.
2.ApplicationforPermit. Noconstruction, except
for windmonitoring,soil testingand other survey
work, may commenceon a wind energy facility
or wind turbine until a Conditional Use Permit
(“Permit”)has been issuedbytheMercerCounty
Commission. Payment of a nonrefundablefee
shall be provided in an amount established by
resolutionof the Mercer County Commission.
3. The application shall include the following
information:
a.The completename, legaladdress and phone
numberof theapplicantand responsible contact
person.
b. A USGS topographicalmapof the wind energy
facility and 500 feet of all adjoining properties
adjoiningthe wind energy facility perimeter. The
map must show all existing features, including
property boundaries, structures, improvements,
roads, utility lines, public facilities and natural
features. The map must also show the location
ofallproposedimprovementsfor thewind energy
facility, including wind turbines, MET Towers,
electrical lines and roads. Each proposed wind
turbine shall benumberedandfully described in
technicaldetails,includingrotordiameter, model,
and manufacturer, and distances, measured
in feet, from property lines and from existing
improvements for each proposedwind turbine.
c. Details as to how the applicantwill comply
with the stated setbacks, acoustics, shadow
flicker, and compliancewith any exclusionzone
or avoidancearea.

d. A schedule for the proposed start and com-
pletion of construction of the wind energy facility
or wind turbine.
e. Copiesor signed summariesof all leases and
easements for wind turbines and associated
equipmentandinfrastructure tobesited withinthe
county and copiesofanywrittenagreementsbe-
tween theapplicantand affected partiesholding
associated wind rightson adjoiningproperties.
f. Proof theapplicantis registeredeither with the
NorthDakota Secretary of State or is licensedto
do business in the State;
g. A written statementaddressinghow the pro-
posed wind energy facility or wind turbine(s) is
consistent with the MercerCountyComprehen-
sive Plan as wellas thepurpose andintentof the
MercerCountyZoning Ordinance;and
h. A written summary stating how the proposed
projectmeets theStateofNorthDakota’s energy
conversionfacilities siting criteria.At aminimum
the written statement will address the following
state requirements:
i. The facility isnot locatedin an exclusion zone:
ii. The facility is not located in an avoidance
area; and
iii. The facility meets the State’s minimum se-
lection criteria.
iv. ABiological ResourceEvaluation that demon-
strates noconflicts.Theapplicant, in consultation
with the USFish & Wildlife Service– Ecological
Services Office (USFW)and the North Dakota
Departmentof Game and Fish (NDGF) shall,
for the project site, conduct an inventory of ex-
isting wildlifemanagementareas, scientific and
natural areas, recreation areas, native prairies
and forests,wetlands,andanyotherbiologically
sensitiveareasandwildliferesources,particularly
birds and bats, within the site and assess the
presenceofstate-or federally-listedor threatened
species, and other protected species, such as
migratorybirds.
i. An analysis of the project area based upon
a reviewof the North Dakota Game and Fish
Department’sWind EnergyDevelopmentinNorth
Dakota Best ManagementPractices.
j. An archeologicalresourcesurvey.The applicant
shall work with the State Historic Preservation
Office (SHPO) at the State HistoricalSocietyof
North Dakota at the beginning of the planning
process for the wind energy conversion facility
to determinewhetheran archaeologicalsurvey
is recommended for any part of the proposed
project. If recommended, the applicant shall
contractwitha qualifiedarchaeologisttocomplete
such surveys,and shall submit the results to the
county planner and the SHPO. The SHPO will
make recommendationsforthe treatmentof any



significantarchaeologicalsites which are identi-
fied. Any issues in the implementation of these
recommendationswillbe resolvedbytheCounty
in consultationwith the SHPO.All information
provided or submitted under this provision is
subject to North Dakota CenturyCodeSection
55-02-07.1.
k. A study addressing the potential impact on
human and animal health and safety from the
proposedproject.
4. PublicHearings
a. Upon receiptof the application, the Planning
and ZoningCommission, alongwith any experts
it may retain, shallreviewthepermit application
and shallhold apublic hearingon theapplication
within no more than 45 days from receiptof the
application, providing at least 15 day notice
prior to the hearing in the official newspaperof
thecounty.
b. The applicant shall be responsiblefor mailing
out certified notice letters to property owners
within5milesof theproposedwindenergy facility
perimeterorproposedwind turbinelocation.The
applicant will be responsible for the cost of the
certified notice letter mailing. The Countywill
providea copy of the propertyownernoticeletter
tobe sentout bycertifiedmail.At leasttwoweeks
priorto thescheduledpublichearingthe applicant
shall submit to the County proof of the certified
letter mailing,a list of property ownerswithin 5
miles,anda signed statementwitha notary seal
certifyingall propertyownerswithin five miles of
the requesthave been noticed.
5. Demonstration of Compliance
a. A Wind Energy Facility or Wind Turbine
ConditionalUse Permit issued shall be contin-

gent upon the applicant’s finaldemonstrationof
compliance with the requirementsof the permit
followingcompletion of construction of the wind
energy facility. Within 90 days of wind energy
facility construction, thepermitteeshall submitto
thePlanningandZoningCommissionan updated
and finalUSGS topographical map, or survey if
available, providing all informationas required
under this subsectionand demonstratingactual
compliancewiththe requirementsandconditions
of thepermit.
b. Permittee on a biannual sched-
ule shall submit to the Planning and Zoning
Commission a compliance report which shall
include a status of the wind turbine facility or
wind turbines, allmechanical issues, repairs or
updatesmade to the wind energy facility orwind
turbines since the last compliance report. The
report will address how the permitteecomplies
withtheCounty’sadoptedconditionsofapproval.
Thereportshalllistany complaints receivedand

remedial actions that have takenplace.Proof of
adequate liabilityinsurance and before and after
photographs of all roadwayswithin the wind
energy facility perimeter.Photographs of com-
pliance to all requirementsand remedial action
taken.Thepermitteereportshallonlybedeemed
in compliance with this section if the biannual
reportencompassesanswers to allrequirements
therein. Failure to complywith the requirements
in this section shall result in a revocation hearing
to beheld within 30 daysof the biannual reports
submissiondate withtheMercerCountyPlanning
& ZoningCommissionand/or a penalty of up to
$2,000 per day or an amount to be determined
by the MercerCountyCommission.
c.Apowerpurchaseagreementshallbeprovided
no later than six months after approval of the
permit.Theapplicant'sfailure to providesuchan
agreementwithin six months renders the permit
void where no extensionhas been granted by
theCounty.
d.An interconnectionagreementfor connection
to the electrical grids that serve North Dakota
(Midcontinent Independent Systems Operator
("MISO")and SouthwestPower Pool ("SPP")).
6. Standards for Appearance,Lighting, Facility
Footprint, AgriculturalOperations, Roads and
Power Lines
a.Windturbinesshall bepainteda non-reflective,
non-obtrusiveanduniformcolor.
b. Wind turbinesshall notbe used for displaying
any advertising except for reasonableidentifica-
tion of the manufactureror operator of the wind
energy facility.
c.Eachwind turbine shall bemarkedwitha visible
identificationnumber to assist with provision of
emergency services, and a permitteeshall file
withlocal firedepartments,law enforcementand
thecountyemergencymanagementcoordinator
awind energyfacilitymap identifyingwind turbine
locationsand numbers.
d. Wind turbines shall not be artificially lighted,
except to the extent required by the FAA, by
N.D.C.C.42-22-16.4which requiresfunctioning
light-mitigatingtechnology, and by other appli-
cable authority. Thisrequirementapplies towind
energy facilitiesand wind turbines.
e. At wind energy facility sites, the design of
the buildings and related structures shall, to
the extent reasonably possible, use materials,
colors, textures,and location that will blend the
wind energy facility into the natural setting and
existingenvironment.
f. At wind energy facility sites, the location and
constructionof access roads and other infra-
structure shall, to theextentreasonablypossible,
minimizedisruption to farmland, the landscape

and agricultural operations within the county.
Prior to construction, the applicant shallmake
satisfactory arrangements (including obtaining
permits) for road use access road intersections,
maintenance and repair of damages with gov-
ernmental jurisdictionwith authorityover each
road. The applicant shall notify the county road
superintendentonrequest.
g.A permittee shallpromptly replace or repair all
fences or gates removedor damagedduring all
phases of the wind energy facility’s life, unless
otherwisenegotiatedwiththe affectedlandowner.
Allsuchgatesshall be constructedsuchthat the
minimumwidth shall not be less than20 feet.
Whenthepermitteeinstallsa gatewhereelectric
fences arepresent,the permittee shallprovide for
continuity in the electricfence circuit.
h. A permittee shall ensure that, following com-
pletion of constructionof a wind energy facility,
countyroads will be repaired or restored to a
conditionat least equal to the conditionprior to
construction of such facility.
i.Apermitteeshall place electrical lines, known
as collectors, and communicationcables un-
derground when located on private property.
Collectorsand cablesshallalsobe placedwithin

or adjacent to the land necessaryforwind turbine
access roads, unless otherwise negotiatedwith
the affected landowner.Thisparagraphdoesnot
apply to feederlines.
j. Apermitteeshall placeoverhead feeder lines
on public rights-of-way, if a public right-of-way
exists, or a permitteemay place feeder lines on
privateproperty.Achangeof routes maybemade
as longas thefeedersremain onpublic rights of
way and approval has been obtained from the
governmentalunit responsible for the affected
right-of-way.When placing feeders on private
property, the permittee shall place the feeder in
accordance with the easement negotiatedwith
the affected landowner.
k. If approved,prior toconstructionthe permittee
will be required topost a bond to cover thecosts
of decommissioningand restoration.
7.StandardsforSetbacks.Thefollowingsetbacks
and separation requirementsshall apply to all
wind turbines in a wind energy facilityor to wind
turbinesnot ina windenergy facility.
Table 1 – Wind Energy SetbackRequirements
Setback Minimum SetbackDistance
A. Occupied dwelling, commercial building or
publiclyused structureor facility 2 , 5 0 0 ’
(from center of turbine monopole)OR 7 times
the turbine height,whicheveris greater.
B. Habitable structures of non-participants
2 miles



C. Non-participatingproperty lines 1mile
D. North Dakota Highway1806rightofway
2 miles
E. State and interstateroad right of way
Railroad right of way
115 kilovolt or higher transmissionline edge1.1
times turbine height
F. Countyor section road centerline 2.1 times
turbineheight plus 75’
G. Wind energy facility perimeter 2.5 times
turbineheight
H. Doppler radar station, or fixed broadcast,
retransmission,or receptionantennas for televi-
sion, radio, or wireless phone or other personal
communication systems withan estimatedvalue
of $25,000or more that would produceelectro-
magnetic interferencewith signal transmission or
reception 2.5miles
a. Refer to Table1 for setback requirements.
b. ‘Habitable structure’ shall be defined as a
structureassigned a 911address that is capable
of habitation any time of year.
c. Variancesmay begrantedfromsetbacksA,B,
C, or G if all legal owners agree, in writing, that
the setback distancemaybe waived.
d. Shadow flicker minimization: Each wind tur-
bine shallbeplaced such that shadow flicker to
any habitable structure occurs no more than 24
hours per year.
8. StandardforNoise: Shallnotexceed the limits
as found in the North Dakota Century Code, as
amended.
9. Standard for MaximumWindTurbine Height:
NoWindTurbine with a height of morethan 500
feet shall be allowed.
10. Minimum Ground Clearance
a. Theblade tip of any wind turbine shall, at its
lowest point, have ground clearanceof no less
than 75 feet.
b. Maintenanceand Abandonment
c. Any Wind Turbine that is determined by the
County to be not in operational condition for a
period of 180 days shallbe deemed abandoned
and shall be removed, decommissioned and
reclaimed per the requirements of this section
within 60 days from the date a written notice
is sent to the turbineowner by the county. The
operator shall be allowed30 days from the date
of a written notice from theCountyto respond to
the complaintandto makean appeal.
11.Project-relatedDamages
a. The permittee is responsible for damage
caused by the facilityor its components.
b. The permitteemustrepair,restore, orcompen-
sate for verified off-sitedamagewithin 120 days
of date thedamageis verified by the County.
c. The permittee must maintain insurance suffi-

cient to cover damage claims.
d. The Countyshall be indemnifiedfromdamage
claims tied to the project.
12. Decommissioning and Restoration.Within
180 daysof terminationorabandonment of any
leases or easementsfora windenergy facilityor
wind turbine located in thecounty, the permittee
shall, at its expense,begin the decommissioning
processand fully comply with the following de-
commissioningrequirements:
a. Submit for countyapprovala detailed decom-
missioning and reclamation plan.
b. Decommissioning and site restoration by
permittee,at permittee’scost, includes,butisnot
limitedto, dismantling andremovalof all towers,
turbinegenerators, transformers,and overhead
cables;removalof undergroundcables;removal

of foundations,buildingsandancillaryequipment;
and removalof surface road materialand resto-
ration of the roads;and turbine sites to thesame
physicalconditionthat existed immediatelybefore
construction of the commercial wind energy
conversionfacilityor wind turbine.
c.The sitemustbe restoredand reclaimed to the
samegeneral topographythat existedpriorto the
beginningof the construction of the windenergy
conversionfacilityabove and belowground.
13. Transferof Conditional Use Permit. Thirty
(30) days prior to any change in ownershipof
a commercialwind energy facility permitted in
Mercer County, or a change in the controlling
interestof anyentityowninga windenergy facility
permitted in MercerCounty, an applicationshall
be made to the Mercer County Commission,
requesting transfer of the conditionaluse permit.
Approval of such transfer shall be conditioned
uponexplicitagreementbythe new applicant to
complywith all provisions of this sectionand all
conditionsattached to theoriginal conditionaluse
permit.The application maybe in letterformand
shallbe signedby theauthorizedrepresentatives
or agents of both the current applicantand the
prospectiveapplicant.
14. BondingRequirements.TheCounty
Auditorshallrequiresubmissionof a bondbythe
ownerin the amountof theestimatedcost to per-
form thedecommissioningandreclamationwork.
Proof of a cashor suretybondpayabletoMercer
CountyAuditor must be submitted to thecounty
and shall meet all of the following requirements:
a. Bond requirements. Prior to commencing
constructionof a wind energy facility, wind tur-
bine or appurtenance or road access thereto,
the permittee shallsubmit to the Mercer County
Commission, and obtain its approval, a surety
bond or cash bond. The permittee must be the

principal on the bond. Each surety bond shall
be executed by a responsible surety company
authorizedto transact businessin NorthDakota.
Bonding requirementsshall be reviewed by the
county on a biennial schedule. Permittee shall
contact the county and place on the Mercer
CountyCommission meetingagenda a request
to review the bond.
b. Bond amountsand limitations.Thebond shall
be in the minimum amount of $650,000 per
wind turbine or as otherwise set by the Mercer
CountyCommission.All bond amountsmust be
adjustedon a biennial basis to account for US-
CPI inflationindexes.
c., Bond terms. The bond shallbe considereda
compliance,decommissioning and reclamation
bond. If the principal does not satisfy thebond's
conditions,then the surety shall satisfy the
conditions or forfeit to the countythe face value
of the bond.
d. Transferunder bond.Transferofpropertydoes
not release thebond.
e. Penalty for failure to submit bond. If the per-
mittee does not submit an acceptable bond to
the county withinthe timeframerequired herein,
thecounty mayassess an administrative penalty
up to $2,000 for each day the bond is out of
complianceor an amountto be determinedby
the MercerCountyCommission.
f. Bond releaseor use of bond. The permittee
upon completion of decommissioning and rec-
lamation must submita reportand photographs
of all reclamation processes, including written
statements from all participating landowners
approving the final reclamation. The Mercer
CountyCommission shall, in writing, advise the
permitteeand any sureties on any bond as to
whether the decommissioning and reclamation
isapprovedafterreview of thepermittee’s report.
If approved, liability under such bond may be
formally terminatedupon receipt of a written
requestby the permittee.The requestmust be
signed by an officer of theprincipal or a person
authorizedto sign for the permittee.The county
mayforfeit a bond in fullorpart if thecounty finds
the permittee has violated any of the terms or
conditions of thebond, fails to properly decom-
mission or reclaim the site, refuses or is unable
to perform or has abandoned the wind energy
facility or wind turbine.
15. Accessory Wind Energy Systems.Wind en-
ergy systems arepermittedas anaccessoryuse,
subject to the following requirements.
a. An accessory wind energy systemmust be
located on the samelot or parcelof land as the
primaryuse it is intended to serve.
b. An accessory wind energy system is in-



tended to produceenergy primarily for on-site
consumption but excess electrical power may
be transferred to a power supplygrid pursuant
to utilitycompanyinterconnectionagreements.
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