
PUBLIC NOTICE
PLEASETAKENOTICE that the Mercer County
Commissioners adopted the following amend-
ment to theMercerCountyZoning Ordinanceon
July 15th, 2026, to update theWind Ordinance:
Chapter 4, Special Provisions, Section XI. Wind
Energy
Thefollowingadoptedamendmentisavailablefor
inspectionand copyingin theofficeof theCounty
Recorder,Monday- Friday,8am-4pmoronlineat
www.mercercountynd.com.
Carmen Reed
Mercer CountyAuditor
Contents
A. Definitions 1
B. Wind Energy Facilityand Wind Turbines
2
A. Definitions
The following words, terms and phrases, when
used in this Article and Section, shall have the
meaning provided herein, except where the
context clearly indicates otherwise:
1. Abandonment(Wind Energy).AWind Turbine
or Wind Energy Facility that has not been oper-
ational for a continuous period of one hundred
eighty (180) days.
2.AccessoryWind EnergySystem.Awindenergy
systemthat is locatedon thesamelotorparcelas
theprincipal use itserves and is intendedprimar-
ily togenerateelectricityforon-siteconsumption.
3. Collector (Collection Line/System). Under-
ground electrical lines thatgather electricitygen-
erated byindividualwind turbinesandtransportit
to a substationor interconnectionpoint.
4. Hub Height. The distance measured from
groundlevelat the baseof a wind turbine to the
center of the rotor hub.
5. Meteorological (MET) Tower. A structure
equippedwith instrumentsused to measurewind
speed,wind direction,andotheratmosphericdata
to evaluatewind resourcesat a site.
6. Nacelle. The enclosedstructureat the top of
a wind turbine tower that houses the generator,
gearbox,and other mechanicalequipment.
7. Nameplate Capacity. The maximum rated
electrical generating output of a wind turbine
or wind energy facility, as designated by the
manufacturer.
8. Non-ParticipatingProperty/Non-Participant.A
propertyownerwho hasnotentered intoa lease,
easement,orotheragreementfor theplacement
of wind turbines or associated facilities on their
property.
9. ParticipatingProperty / Participant.A property

owner whohas enteredinto a lease, easement,or
otheragreementwith thepermitteefor theplace-
ment of wind turbinesor associated facilities.
10.Power PurchaseAgreement(PPA). A contract
between a power producer and a purchaser
for the sale of electricity generated by a wind
energy facility.
11.RotorDiameter.The diameter of the circular
area swept by the rotating blades of a wind
turbine.
12. Shadow Flicker. The alternatinglight and
shadow effect caused by the rotation of wind
turbineblades passingbetweenthe sun and a
receptor.
13. Wind Turbine. A device that converts the
kinetic energy of wind into electrical energy,
consistingof a tower,nacelle, rotor,and blades.
14. Wind Turbine Height.The verticaldistance
measuredfrom groundlevel at the base of the
turbine to the highest point reached by the tip
of a blade.
B. Wind Energy Facilityand Wind Turbines
1. The purpose of these regulations is to provide
a regulatory frameworkfor the siting, construction
and operationof windenergy facilitiesand wind
turbines in the county, subject to reasonable
restrictions, that will preserve the safety and
well-being of the residentsof the county, while
allowing equitable and orderly development of
wind energy facilitiesorwind turbines.
2.ApplicationforPermit.Noconstruction,except
for wind monitoring, soil testingand other survey
work, may commence on a wind energy facility
or wind turbine until a Conditional Use Permit
(“Permit”) hasbeen issuedbytheMercerCounty
Commission.Paymentof a nonrefundable fee
shall be providedin an amount established by
resolution of the Mercer CountyCommission.
3. The application shall include the following
information:
a. The completename, legaladdressandphone
number of theapplicantandresponsible contact
person.
b. A USGS topographicalmapof thewind energy
facility and 500 feet of all adjoining properties
adjoining the wind energy facility perimeter.The
map must show all existing features, including
propertyboundaries, structures,improvements,
roads, utility lines, public facilities and natural
features. The map must also show the location
of allproposedimprovementsfor thewindenergy
facility, including wind turbines, MET Towers,
electrical lines and roads. Each proposedwind

turbineshallbenumbered and fullydescribedin
technical details,includingrotor diameter,model,
and manufacturer,and distances, measured
in feet, from property lines and from existing
improvementsfor each proposed wind turbine.
c. Details as to how the applicant will comply
with the stated setbacks, acoustics, shadow
flicker, and compliancewithany exclusionzone
or avoidance area.
d. A schedule for the proposedstart and com-
pletion of constructionof the wind energy facility
or wind turbine.
e. Copiesor signedsummaries of all leases and
easements for wind turbines and associated
equipmentand infrastructuretobesitedwithin the
countyand copiesof any writtenagreementsbe-
tween the applicantandaffectedpartiesholding
associatedwind rights on adjoining properties.
f. Proofthe applicantis registeredeither with the
NorthDakota SecretaryofState or is licensed to
do business in the State;
g. A written statement addressing how the
proposed wind energy facility orwind turbine(s)
is consistentwiththeMercerCountyComprehen-
sive Planas wellas thepurpose andintent of the
Mercer CountyZoning Ordinance;and
h. A written summarystatinghow the proposed
project meets theState of NorthDakota’senergy
conversionfacilities siting criteria. Ata minimum
the written statementwill address the following
state requirements:
i. Thefacility is not located in an exclusionzone:
ii. The facility is not located in an avoidance
area;and
iii. The facility meets the State’s minimum se-
lection criteria.
iv. ABiologicalResourceEvaluation thatdemon-
strates no conflicts.Theapplicant, in consultation
with the US Fish & Wildlife Service – Ecological
Services Office (USFW) and the North Dakota
Department of Game and Fish (NDGF) shall,
for the project site, conduct an inventory of ex-
isting wildlife management areas, scientific and
natural areas, recreation areas, native prairies
and forests,wetlands,and any other biologically
sensitiveareasand wildliferesources,particularly
birds and bats, within the site and assess the
presenceof state-or federally-listedor threatened
species,and other protected species, such as
migratory birds.
i. An analysis of the project area based upon
a review of the North Dakota Game and Fish
Department’sWindEnergyDevelopmentinNorth



Dakota Best ManagementPractices.
j.Anarcheologicalresourcesurvey.Theapplicant
shall work with the State Historic Preservation
Office (SHPO)at the State HistoricalSocietyof
NorthDakota at the beginning of the planning
process for the wind energy conversion facility
to determine whetheran archaeologicalsurvey
is recommended for any part of the proposed
project. If recommended, the applicant shall
contract withaqualifiedarchaeologisttocomplete
suchsurveys, and shall submit the resultsto the
countyplanner and the SHPO.The SHPO will
makerecommendations for the treatmentof any
significant archaeologicalsites whichare identi-
fied. Any issues in the implementation of these
recommendationswillbe resolvedbythe County
in consultationwith the SHPO.All information
provided or submittedunder this provision is
subject to NorthDakota Century Code Section
55-02-07.1.
k. A study addressing the potential impact on
human and animal health and safety from the
proposed project.
4. Public Hearings
a. Upon receipt of the application,the Planning
and Zoning Commission,along with anyexperts
it may retain,shallreviewthe permit application
and shallholdapublichearingon theapplication
withinno more than 45 days from receipt of the
application, providing at least 15 day notice
prior to the hearing in the official newspaperof
the county.
b. The applicantshall be responsible for mailing
out certified notice letters to property owners
within5milesof the proposedwind energy facility
perimeteror proposedwind turbine location.The
applicantwill be responsible for the cost of the
certified notice letter mailing. The County will
providea copy of the propertyownernoticeletter
tobe sentout bycertifiedmail.At least twoweeks
prior to thescheduledpublichearing theapplicant
shall submit to the County proof of the certified
letter mailing, a list of propertyowners within 5
miles,and a signed statementwitha notaryseal
certifyingall propertyownerswithin five miles of
the requesthave been noticed.
5. DemonstrationofCompliance
a. A Wind Energy Facility or Wind Turbine
Conditional Use Permit issued shall be contin-
gent upon the applicant’sfinaldemonstration of
compliancewith the requirementsof the permit
following completionof constructionof the wind
energy facility. Within 90 days of wind energy
facilityconstruction,the permitteeshallsubmit to
thePlanningandZoningCommission anupdated
and finalUSGStopographicalmap, or survey if
available, providingall information as required

under this subsectionanddemonstrating actual
compliancewiththe requirementsandconditions
of the permit.
b. Permittee on a biannual sched-
ule shall submit to the Planning and Zoning
Commissiona compliance report which shall
includea status of the wind turbine facility or
wind turbines, all mechanical issues, repairs or
updatesmade to thewindenergy facility or wind
turbines since the last compliance report. The
reportwill address how the permitteecomplies
withthe County’sadoptedconditionsof approval.
Thereport shall list any complaintsreceivedand
remedialactions that have takenplace. Proof of
adequateliability insuranceand before andafter
photographs of all roadways within the wind
energy facility perimeter. Photographs of com-
pliance to all requirements and remedial action
taken.Thepermitteereportshallonlybe deemed
in compliance with this section if the biannual
reportencompassesanswersto allrequirements
therein. Failure to complywith the requirements
in this section shall resultin a revocationhearing
to be held within 30 days of the biannual reports
submissiondate withtheMercerCountyPlanning
& Zoning Commissionand/ora penaltyof up to
$2,000 per day or an amount to be determined
bythe MercerCountyCommission.
c.Apower purchaseagreement shallbeprovided
no later than six months after approval of the
permit.The applicant'sfailure to provide suchan
agreementwithin six months rendersthe permit
voidwhere no extensionhas been granted by
theCounty.
d. An interconnectionagreementfor connection
to the electrical grids that serve North Dakota
(Midcontinent Independent Systems Operator
("MISO")and SouthwestPowerPool ("SPP")).
6. Standardsfor Appearance, Lighting, Facility
Footprint,Agricultural Operations, Roads and
Power Lines
a.Wind turbinesshallbepaintedanon-reflective,
non-obtrusiveand uniformcolor.
b. Windturbinesshallnotbe used for displaying
any advertisingexcept for reasonable identifica-
tion of the manufactureror operatorof the wind
energy facility.
c.Eachwind turbineshallbe markedwith a visible
identificationnumber to assist with provision of
emergency services, and a permittee shall file
with localfiredepartments,law enforcementand
thecounty emergencymanagementcoordinator
awind energyfacilitymapidentifyingwind turbine
locations and numbers.
d. Wind turbinesshall not be artificially lighted,
except to the extent required by the FAA, by
N.D.C.C. 42-22-16.4which requires functioning

light-mitigating technology, and by other appli-
cable authority. Thisrequirementapplies to wind
energy facilitiesand wind turbines.
e. At wind energy facility sites, the design of
the buildings and related structures shall, to
the extent reasonably possible, use materials,
colors, textures, and location that will blend the
wind energy facility into the natural settingand
existingenvironment.
f. At wind energy facility sites, the location and
construction of access roads and other infra-
structure shall, to the extent reasonablypossible,
minimize disruption to farmland, the landscape
and agricultural operations within the county.
Prior to construction, the applicant shall make
satisfactory arrangements(includingobtaining
permits) for road use access road intersections,
maintenance and repair of damageswith gov-
ernmental jurisdictionwith authority over each
road.The applicant shall notify the county road
superintendenton request.
g.A permitteeshall promptlyreplaceor repairall
fences orgates removed ordamagedduring all
phases of the wind energy facility’s life, unless
otherwisenegotiatedwiththeaffectedlandowner.
Allsuch gatesshallbe constructedsuch that the
minimum width shall not be less than 20 feet.
Whenthe permitteeinstallsagatewhereelectric
fencesarepresent,thepermitteeshall provide for
continuityin the electric fence circuit.
h. A permittee shall ensure that, followingcom-
pletion of constructionof a wind energy facility,
county roads will be repaired or restored to a
condition at least equal to the conditionprior to
constructionof suchfacility.
i.A permitteeshall place electricallines, known
as collectors, and communication cables un-
derground when located on private property.
Collectorsand cablesshall also be placed within

or adjacentto the landnecessaryfor wind turbine
access roads, unless otherwise negotiated with
the affectedlandowner.Thisparagraphdoes not
apply to feederlines.
j.A permitteeshall place overhead feeder lines
on public rights-of-way, if a public right-of-way
exists,ora permitteemayplace feeder lines on
privateproperty.Achangeof routesmaybemade
as long as thefeeders remain onpublic rights of
way and approval has been obtained from the
governmental unit responsible for the affected
right-of-way.Whenplacing feeders on private
property,the permittee shall place the feeder in
accordancewith the easement negotiated with
the affected landowner.
k. If approved,prior to constructionthe permittee
will be required topostabond to coverthe costs



of decommissioningand restoration.
7. StandardsforSetbacks.Thefollowingsetbacks
and separation requirements shall apply to all
wind turbines in a wind energy facility or to wind
turbinesnot in a wind energy facility.
Table 1– Wind Energy SetbackRequirements
Setback MinimumSetback Distance
A. Occupied dwelling, commercialbuildingor
publicly used structure or facility 2 , 5 0 0 ’
(from center of turbine monopole) OR 7 times
the turbineheight, whichever is greater.
B.Habitablestructures of non-participants
2 miles
C. Non-participating propertylines 1 mile
D. North Dakota Highway 1806right of way
2 miles
E. State and interstate road right of way
Railroad right of way
115 kilovoltor higher transmission line edge 1.1
times turbineheight
F. Countyor section road centerline 2.1 times
turbineheightplus 75’
G. Wind energy facilityperimeter 2.5 times
turbineheight
H. Doppler radar station, or fixed broadcast,
retransmission,or reception antennas for televi-
sion, radio,or wireless phone or other personal
communicationsystemswithan estimated value
of $25,000 or more thatwould produce electro-
magnetic interferencewithsignal transmissionor
reception 2.5miles
a. Referto Table1 for setback requirements.
b. ‘Habitable structure’ shall be defined as a
structureassigneda 911 address that is capable
of habitation any time ofyear.
c. Variances may begrantedfrom setbacksA,B,
C, or G if all legal owners agree, in writing, that
the setbackdistance may be waived.
d. Shadow flicker minimization: Each wind tur-
bine shall be placed suchthat shadowflicker to
any habitablestructureoccurs no more than 24
hours per year.
8. StandardforNoise:Shall notexceed the limits
as found in the North Dakota CenturyCode, as
amended.
9. Standard for Maximum Wind Turbine Height:
NoWind Turbine with a height of more than 500
feet shallbe allowed.
10.MinimumGround Clearance
a. The blade tip of any wind turbine shall, at its
lowest point, have ground clearance of no less
than 75 feet.
b. Maintenanceand Abandonment
c. Any Wind Turbine that is determined by the
County to be not in operational condition for a
period of 180 days shall be deemedabandoned
and shall be removed, decommissionedand

reclaimed per the requirements of this section
within 60 days from the date a writtennotice
is sent to the turbine owner by the county. The
operator shall be allowed 30 days from thedate
of a written notice from the Countyto respond to
the complaint and to make an appeal.
11. Project-relatedDamages
a. The permittee is responsible for damage
caused by the facility or itscomponents.
b. The permitteemustrepair,restore, orcompen-
sate for verified off-site damagewithin120days
of date the damageis verified by theCounty.
c. The permitteemust maintain insurance suffi-
cient to cover damageclaims.
d. The County shall beindemnifiedfromdamage
claims tied to the project.
12. Decommissioning and Restoration. Within
180 days of terminationor abandonment of any
leases oreasements for awind energy facilityor
wind turbinelocated in the county,the permittee
shall,at its expense, beginthe decommissioning
process and fully comply with the following de-
commissioning requirements:
a. Submit for countyapprovala detaileddecom-
missioning and reclamationplan.
b. Decommissioningand site restoration by
permittee, at permittee’s cost, includes, butisnot
limited to, dismantlingand removalof all towers,
turbinegenerators, transformers,and overhead
cables;removalof underground cables; removal

of foundations,buildingsand ancillaryequipment;
and removalof surface road materialand resto-
ration of the roads;and turbinesites to the same
physical conditionthatexisted immediatelybefore
constructionof the commercial wind energy
conversion facilityor windturbine.
c. Thesite mustbe restoredand reclaimedto the
same generaltopographythat existedprior to the
beginningof the constructionof the wind energy
conversion facilityabove and belowground.
13. Transfer of ConditionalUse Permit. Thirty
(30) days prior to any change in ownership of
a commercialwind energy facility permitted in
Mercer County, or a change in the controlling
interestofanyentityowning a wind energyfacility
permitted in MercerCounty,an applicationshall
be made to the Mercer County Commission,
requesting transfer of theconditionaluse permit.
Approval of such transfer shall be conditioned
upon explicitagreementby the new applicantto
complywith all provisions of this section and all
conditionsattached to the original conditionaluse
permit.Theapplicationmaybe in letterform and
shall besignedbytheauthorizedrepresentatives
or agents of both the current applicant and the
prospectiveapplicant.

14. BondingRequirements.TheCounty
Auditorshallrequiresubmissionof a bond bythe
owner in theamountof the estimatedcost toper-
form the decommissioningandreclamationwork.
Proofof acash or suretybond payable to Mercer
CountyAuditor must be submittedto the county
and shallmeet all of the following requirements:
a. Bond requirements. Prior to commencing
constructionof a wind energy facility,wind tur-
bine or appurtenance or road access thereto,
the permitteeshall submit to the Mercer County
Commission,and obtain its approval, a surety
bond or cash bond. The permittee must be the
principal on the bond. Each surety bond shall
be executedby a responsible surety company
authorizedto transactbusinessin North Dakota.
Bonding requirements shall be reviewedby the
county on a biennial schedule. Permittee shall
contact the county and place on the Mercer
CountyCommissionmeeting agenda a request
to review the bond.
b. Bondamounts and limitations.Thebond shall
be in the minimum amount of $650,000 per
wind turbineor as otherwiseset by the Mercer
CountyCommission.Allbond amounts must be
adjusted on a biennial basis to account for US-
CPI inflationindexes.
c., Bond terms. Thebond shall be considered a
compliance, decommissioningand reclamation
bond. If the principal does not satisfy the bond's
conditions, then the surety shall satisfy the
conditions or forfeit to the countythe face value
of thebond.
d. Transferunder bond.Transferofpropertydoes
notrelease the bond.
e. Penalty for failure to submit bond. If the per-
mittee does not submit an acceptablebond to
the county within the timeframerequiredherein,
the county mayassess an administrativepenalty
up to $2,000 for each day the bond is out of
compliance or an amount to be determined by
the MercerCountyCommission.
f. Bondrelease or use of bond. The permittee
upon completion of decommissioningand rec-
lamation must submit a reportand photographs
of all reclamation processes, including written
statements from all participating landowners
approving the final reclamation. The Mercer
CountyCommissionshall, in writing, advise the
permittee and any suretieson any bond as to
whether the decommissioningand reclamation
is approved after review of the permittee’s re-
port. If approved, liability under such bond may
be formallyterminated upon receipt of a written
requestby the permittee.The requestmust be
signed by an officer of the principal or a person
authorized to sign for the permittee. The county



mayforfeita bond in full orpartif the countyfinds
the permittee has violated any of the termsor
conditions of the bond, fails to properlydecom-
mission or reclaimthe site, refuses or is unable
to perform or has abandonedthe wind energy
facility or wind turbine.
15.AccessoryWindEnergy Systems.Wind en-
ergy systems arepermittedas anaccessoryuse,

subject to the following requirements.
a. An accessory wind energysystem must be
located on the same lot or parcel of land as the
primary use it is intended to serve.
b. An accessory wind energy system is in-
tended to produce energy primarily for on-site
consumption but excess electrical power may
be transferred to a power supply grid pursuant

to utility companyinterconnectionagreements.
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